European Union's 'social constitution' and bailout measures -Are the bailout measures EU law? -Do the bailout measures create legal obligations? -Legal nature of Memoranda of Understanding -Avenues for challenge -Call for recognition of the EU law nature of bailouts and the costs of such non-recognition
Introduction
Sovereign debt crisis measures are a new and highly significant source of social norms in the EU. Demands for rapid fiscal consolidation and structural reform have created a cascade of social instructions which have been particularly pointed and precise in those seven member states which have received or are receiving EU bail-outs (in order of their first bailout: Hungary, Latvia, Romania, Greece, Ireland, Portugal, Cyprus).
Indeed, a good case can be made that the bailout measures, 1 alongside the revamped macro-economic governance processes, are the most important social sources in the EU's history: in their extensive scope, their extraordinary detail, and in their rapid execution. Yet few would have anticipated that this EU contribution to national labour and social law would have been so sharply and insistently deregulatory. Driven by the imperatives of rapid fiscal consolidation and structural reform, there have been: extensive cuts to, or limitations in who can access, health and education provision; reduced access to and levels of pensions and other social benefits; reductions in the size and pay of the public sector; a decentralising and dismantling of collective bargaining; cuts to minimum wages and related employ-
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EuConst 10 (2014) ment safety nets for vulnerable workers; and reduced employment protection. The crisis measures have impacted more sharply on disadvantaged groups: the young, women and minorities. 2 For lawyers this raises an interesting and important question: how do these new bailout sources square with the EU's protection of social rights, a bundle of commitments I term the EU's 'social constitution'? The core components of the EU social constitution -the EU Charter of Fundamental Rights, the treaties' social constitutional clauses 3 and its social acquis -show that there are no prima facie strong legal reasons for, and indeed many against, a marginalisation of constitutional social commitments, especially in post-Lisbon EU law. 4 However, and crucially, important suggestions have been made, not least by the EU institutions themselves, that the EU social constitution does not apply to bailout measures. This analysis considers the cogency of these arguments against application of the EU social constitution to bailout measures. I focus on two dominant sets of doubts which I identify as EU doubts and legal obligation doubts. 5 The first concern is characterisation of sources as 'EU' or as non-EU (domestic or international). This is difficult to resolve for a number of reasons. Sovereign loan mechanisms and other economic crisis measures are sometimes contained in international agreements (albeit only between subsets of EU member states). Yet a key role is played in all these mechanisms and measures by EU institutions. There are linkages which criss-cross between EU and non-EU sources. And many of the economic crisis mechanisms and measures have a mixed legal parentage as part of their DNA.
Yet the dominant narrative, strongly expressed by the EU institutions themselves, is that the bailout programmes fall outside the EU system. The process leading to an own initiative Report by the European Parliament on the operation of the Troika (European Commission, ECB and IMF) in programme countries has produced invaluable resources as to the views of EU institutions on the legal status Are Bailouts Immune to EU Social Challenge Because They Are Not EU Law? of bailout measures. 6 A questionnaire was issued as part of the process of preparing the Report to each of the troika members as well as the head of the Eurogroup and the European Council and the responses, alongside the Report itself, shed significant light on EU institutional views as to the legal nature of the Eurozone bailout measures. 7 Hence the European Parliament's Economic Committee in its Report stated that it: 'Regrets that the programmes are not bound by the Charter of Fundamental Rights of the European Union, the European Convention of Human Rights and the European Social Charter, due to the fact that they are not based on Union primary law '. 8 This issue is also explored by the EP Committee on Constitutional Affairs contribution to the EP Report where it:
Deplores the way EU institutions are being portrayed as the scapegoat for adverse effects in Member States' macro-economic adjustments when it is the Member States' finance ministers who bear the political responsibility for the Troika and its operations; stresses that may lead to increased Euro-scepticism although responsibility lies with the national and not the European level. 9 The second area of doubt concerns whether, even if their EU pedigree is established, and even if they come in legal wrappers, such loans with conditions can really create direct EU legal obligations. The doubters argue, for example, that in bailouts 6 
Report on the enquiry on the role and operations of the Troika (ECB, Commission and IMF) with regard to the euro area programme countries (EP Committee on Economic and Monetary
Affairs, 28 Feb. 2014). See <http://www.europarl.europa.eu/committees/en/econ/subject-files. html?id=20140114CDT77307>. 7 The questionnaire was issued on 21 Nov. 2013 and responses received in Dec. 2013 and Jan. 2014 (although the ECB's is not dated). Of 29 questions, Q-5 and Q-18 are those most germane to the analysis in this paper. Q-5 asked: 'How much leeway did the countries concerned have to decide upon the design of the necessary measures (consolidation or structural reform). Please explain for each country. Q-18 asked: How many cases of infringement of national law challenging the legality of the decisions arising out of the MoU are you aware of in each country? Did the Commission and the ECB proceed to an assessment of the compliance and consistency of the measures negotiated with the Member States with EU fundamental rights obligations referred to in the Treaties?' A different questionnaire was sent to the government and Central Bank of each Eurozone state in a programme.
8 EP Report, supra n. 6, para. 80. See also paras. 59-60 (political rather than legal responsibility of the Eurogroup at core of bailouts) and para. 32 where the EP 'regrets the inclusion in the programmes for Greece, Ireland and Portugal of a number of detailed prescriptions for health systems reform and expenditure cuts; regrets the fact that the programmes are not bound by the Charter of Fundamental Rights of the European Union or by the provisions of the treaties, notably Article 168(7) TFEU'. 9 [60]. The ECB and Commission, in their questionnaire responses, correctly set out the legal bases of the various bailouts but do not draw out the expected legal consequences from that information. member states request financial assistance, agree to conditionality and have discretion. Analyses centrally focus on the legal nature of the Memoranda of Understanding which set out the evolving actions, to use a neutral term, to be taken by member states over the life of the loan.
Hence the Commission and the ECB both respectively responded to the Questionnaire by stating that:
Given that the MoU is signed by the national authorities, who are also responsible for its implementation, the ultimate responsibility rests with them […] it is for the Member State to ensure that its obligations regarding fundamental rights are respected.
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The final decision on concrete measures to be taken at national level is adopted by the concerned member states, acting in accordance with their constitutional requirements.
11
Both these doubts, the EU doubt and the legal obligation doubt, are of course highly relevant when considering the ordering of legality review between national and EU law. Take minimum or public sector wage-cuts as emblematic bailout measures. If these are an implementation of EU law, they can be challenged on various EU law grounds, including compatibility with the EU Charter of Fundamental Rights. Moreover, the Court of Justice alone has jurisdiction to decide on the legality of EU law measures so a national court faced with this issue is required to make a preliminary reference on EU law validity to the Court of Justice.
12 If however, the sovereign debt conditionality in the bailout measures is not EU law, national courts should assess these national measures against their domestic constitutional and fundamental rights' guarantees.
I argue that while each doubt raises highly interesting and complex issues deserving serious consideration, neither straightforwardly justifies non-application of the EU social constitution to bailout measures. Indeed, in almost all cases, very strong arguments are available to sustain application of the EU social constitution to bailout measures. An important contribution this analysis makes to these doubts is to discourage a reading of the bailouts in which they are all assumed to be identical or in which only a subset of bailouts is considered 13 ; disaggregation of the bailouts recasts these doubts. Are Bailouts Immune to EU Social Challenge Because They Are Not EU Law?
Given the dominance of these various doubts, and the rejection of all challenges to EU bailout measures to date by the Court of Justice, the conclusion that the EU social constitution can apply to bailout measures is highly significant on both strategic and broader legal-institutional-constitutional grounds.
In particular it reassesses the Court of Justice's rejection to date on admissibility grounds 14 of all EU social constitution challenges to bailout and related macro-economic governance measures from Greek, Romanian and Portuguese unions and courts. 15 Rather than viewing this as evidence supporting the non-applicability of the EU social constitution to bailout measures, dealing with the doubts instead opens a less-explored set of questions about the avenues offered by EU law to challenge the compatibility of bailout measures with the EU social constitution.
Accordingly, my analysis considers how the two key avenues for challenging EU measures -annulment actions and preliminary references -play out in the bailout context. Largely obscured in the debates to date by the dominant doubts concerning EU pedigree and legal obligation, this is where doubts actually do have a genuine foundation. Equally importantly, questions about avenue applicability precede and accordingly foreclose judicial consideration of the dominant doubts. My analysis will show that only the preliminary reference avenue is de facto available yet is made very problematic by a combination of the doubts and the Court of Justice's admissibility approach. Considering both preliminary references on the interpretation and on the validity of EU law, I indicate strategic litigation choices which would limit the Court's margin of manoeuvre to reject EU social constitution challenges to social bailout measures.
Lastly, given the unfounded nature of these doubts, it is important to reconsider what it means when an array of key EU institutions -the European Commission, the European Parliament, the ECB and the Court of Justice of the European Union -unite to publicly deny or contest in various ways the EU nature of the sovereign debt crisis measures. These doubts also permeate decisions of focuses only on the ESM which is the source of only one of the seven bailouts to date; as we shall see the ESM cannot be used as a template for assessing all the bailouts. His analysis of ESM liability mainly concerns international human rights' law, though with references to some EU sources.
14 See below 'Avenues of Challenge'; and for further argument and detail C. 21 Accordingly they have a mixed legal parentage. Nonetheless it is argued, or assumed, that because international agreements are dominant or in any event present in these loan agreements, they do not count as EU law to which the EU social constitution, in particular the EU Charter, is applicable. Hence, Cisotta and Gallo, generalising from the Portuguese bailout, argue:
The complex architecture set up to provide financial aid to Portugal -and the conclusion would not be substantially different for the other rescued States -is avant tout based on instruments, which, as to their legal nature, are to be qualified as international agreements (with a private contracting party, where the loans are granted by the EFSF). As just said, even the part of the loan granted under the EFSM -that is to say an EU law instrument -has to be understood as a segment of the machinery based on the [economic adjustment programme] and the conditionality terms are those established by the MoU and the other instruments mentioned. Therefore, the move of the Euro Area Member States aimed at rescuing Portugal is principally framed outside the EU legal order, even if links with that legal order nevertheless exist.
22
Doubters stress that member states need to be 'implementing Union law' under Article 51 EUCFR for its provisions to apply: 'The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the Union with due regard for the principle of subsidiarity and to the member states only when they are implementing Union law.' 23 Relatedly, others rely on the Court of Justice's summary rejection of preliminary references from Portugal and Romania on bailout measures' compatibility with the Charter. These were rejected on the basis of no evidence that the measures challenged were 'implementing EU law'. This is taken to support the view that bailout measures do not count as EU law but are instead based on national and 21 In fact Ireland's EUR 67.5 billion loan consisted of EUR 22 billion from the EFSM, EUR 17.7 from the EFSF, EUR 4.8 from bilateral loans (from non-eurozone states such as the UK) and EUR 22.5 from the IMF. Portugal received the same loan amount from the IMF, the EFSM and the EFSF (EUR 26 billion from each Secondly, reliance on EU sources to encase loan conditions is also the case for Portugal and Ireland where, as we have seen, the bailouts have an EU-leg (the EFSM) and an intergovernmental-leg (the EFSF). Where the financial assistance 24 Fischer-Lescano, supra n. 13, at p. 8; Cisotta and Gallo, supra n. 22. 28 Art. 143 TFEU fleshed out in Reg. 333/2002 establishing a facility providing medium-term financial assistance for member states' balance of payments. Pre-crisis, the latter made the maximum total available EUR 12 billion. Post-crisis this was increased to EUR 50 billion. The Treaty explicitly envisions such EU assistance being accompanied by IMF assistance as well as bilateral assistance from other states: Art. 143(2) TFEU.
has an EU-foundational component, alongside a non-EU foundational component, it is the EU component which is systematically and explicitly used to legally encase the loan conditionality in the MoUs. The EFSM Regulation (407/2010) confers implementing powers on the Council to make decisions by qualified majority to grant financial assistance. Crucially, the individual (international) EFSF agreements with Ireland and Portugal make it clear that these loans are subject to the (EU) EFSM legal regime and sources. 29 In other words, where bailouts have a mixed legal parentage, it is the EU sources containing the loan conditionality which are given pole normative position, not the international sources.
Thirdly, even where the Eurozone assistance entails no EU-leg, in that its foundation is either wholly bilateral (Greece I) or wholly intergovernmental (all assistance provided under either the EFSF, as for Greece II, or the ESM, as for Cyprus), the no EU law claim must be nuanced. At the same time it is important to acknowledge that the primary or original loan sources for Greece and Cyprus -bilateral agreements, the EFSF and the ESM -are certainly not EU-authored.
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Yet for three distinct reasons this is not the end of the story.
On the one hand, the decision to grant assistance has, albeit in varying ways and extents, been linked to the creation of an EU law source. The sources pointed to for Greece and Cyprus are Council Decisions based on the excessive deficit provisions in Articles 126 and 136 TFEU. 31 Hence, the excessive deficit Decision of 10 May 2010 addressed to Greece includes the text of the measures set out in the first MoU so that, for instance, by December 2010 Greece shall adopt: 'A law on minimum wages to introduce sub-minima for groups at risk such as the young 29 EFSF assistance is made dependent on the Guarantors deciding on the basis of the Commission/ECB assessments under the original CID and the EFSM Regulation that the Beneficiary Member State's economic policy accords with the original CID made pursuant to Art. 3(3)(b) of the EFSM Regulation: Preamble Recital (4) and Art. 2(7) of the Master Financial Assistance Facility Agreement between EFSF and the Portuguese Republic; the same provisions in the equivalent agreement with Ireland. 30 See earlier cases where authorship of legal acts was attributed to the member states acting qua member states, rather than as members of the Council. When this occurred to grant financial aid to be administered by the Commission on behalf of the member states, this was found not to be an act authored by the EU but by the member states: the Bangladesh case: C-181/91 and C-248/91 EP v. Council [1993] ECR I-3865. 31 For some this is conclusive: F. Costamagna, 'Saving Europe "under Strict Conditionality": A Threat for EU Social Dimension?', Centro Einaudi, Working Paper LPF No. 7 (2012) at p. 14, sustaining that Greece's adjustment programme 'has been embedded in a series of decisions adopted in the context of the excessive deficit procedure'; see also Tuori and Tuori, supra n. 22 at p. and long-term unemployed, and put measures in place to guarantee that current minimum wages remain fixed in nominal terms for three years.'
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The excessive deficit links do not appear conclusive as the primary loan sources are not based on EU law. Nonetheless it is a much more compelling argument in relation to Greece than to Cyprus for two distinct reasons. First, the EFSF sources expressly and continuously link to these Decisions 33 while the ESM sources do not. 34 Second, one needs to pay careful attention to the excessive deficit source itself. It is well-known that Article 126 TFEU sets out a long chain of steps to be taken before excessive deficit sanctions may be imposed on a member state. In that chain under Article 126, Article 126(6) entails a Council Decision that an excessive deficit exists, Article 126(7) entails a Recommendation on how to address that deficit, Article 126(8) allows that Recommendation to be made public in the event of inadequate action while Article 126(9) is the beginning of legally binding measures against states with excessive deficits.
35 This is significant in the cases of Greece and Cyprus as the excessive deficit Decisions addressed to Cyprus are at the Article 126(6) declaratory stage of the procedure whilst those addressed to Greece are at the binding Article 126(9) stage of the procedure. Accordingly it can be argued that the Greek loan conditions are set out in two sources: the non-EU law loan and the binding Decision under Article 126(9) TFEU. Of course it can still be counter-argued in relation to Greece that the core source is the non-EU source particularly as not all the actions listed cohere closely with the objective to 34 Art. 13(3) ESM Treaty provides only for MoU consistency with EU economic governance sources: the MoU shall be fully consistent with the measures of economic policy co-ordination provided for in the TFEU, in particular with any act of European Union law, including any opinion, warning, recommendations or decision addressed to the member state concerned. 35 Art. 126(9) TFEU provides: 'If a Member States persists in failing to put into practice the recommendations of the Council, the Council may decide to give notice to the Member State to take, within a specified time limit, measures for the deficit reduction which is judged necessary by the Council in order to remedy this situation.' 39 Changes to the programme shall also be decided by the Council acting by a qualified majority on a proposal from the Commission. 40 This means the law applicable to bailouts has changed: for Greece and Cyprus it brings (or will bring) loan conditionality inside EU law. The MoU under the EFSF or ESM and the Macro-Economic Adjustment Programme state the same or at any rate strongly similar requirements, one under an international agreement and the other under the EU Regulation. But, as the European Economy Occasional Paper exploring this part of the Two-Pack clearly states, 'without compliance with the Macro-Economic Adjustment Programme' which is an EU law source, 'the financial assistance cannot be disbursed'. 41 Hence the Macro-Economic Adjustment Programme can be directly challenged. However, pressing questions about the legal and temporal effect of this Regulation remain. Most importantly, this is the case for Greece for which no Macro-Economic Adjustment Programme (MAP) has yet been made under this Regulation, unlike Cyprus, Ireland and Portugal. 42 The questions raised are therefore whether prior to creation of a MAP for Greece, the Regulation can still be the basis for an EU 36 Six-pack Reg. 1177/2011 inserting new Art. 2(1)(a) Reg. 1467/97: debts over 60% shall comply ('be considered sufficiently diminishing') provided the gap with the 60% reference value has decreased by one-twentieth per year. 37 The most relevant 'half ' is Reg. law challenge to Greek bailout measures? And, following creation of a Greek MAP, can it be used to challenge bailout measures adopted prior to its adoption?
These arguments focus on finding an EU law basis for those loans based exclusively on international loan mechanisms. Yet the obverse of this argument -which starts by accepting their international law status -is also important to consider. This sustains that the fact that some of the bailout funds were set up by international agreement between the Eurozone states does not straightforwardly translate into an absence of EU law constraints and controls in their intergovernmental activities. This is the nub of the legal challenge in Pringle to the European Stability Mechanism. 43 To find the ESM lawful, the Court of Justice considered its compatibility with the economic and monetary provisions of the EU treaties. On this issue the Court found that the member states have the power to conclude amongst themselves an agreement for the establishment of a stability mechanism such as the ESM Treaty provided that the commitments undertaken by the member states who are parties to such an agreement are consistent with EU law.
44 EU law evidently embraces not just the EMU provisions at issue in that challenge but the EU social constitution too. However, this argument needs to be qualified in two ways. First, we need to disaggregate the components of the EU social constitution. Member states are evidently bound by their EU law obligations, in particular EU social legislation but also the constitutional social Treaty provisions in Articles 8-10 TFEU. However, the Charter applies only to the member states when implementing EU law which is not the case when their action consists of entering into commitments with one another to set up financial assistance mechanisms. Second, when the financial assistance mechanism takes the form of an international organisation (the ESM) or a private company (the EFSF) the veil of these entities will need to be pierced to hold the member states responsible for the actions of these IOs as a matter of EU law. 45 Fourthly, the central role of EU institutions especially the European Commission in managing every single bailout, whether it has an EU or international law basis, needs to be underlined and analysed. 46 The Commission is fully in control of management of the non-eurozone bailouts. 47 Article 3 of the EFSM Regulation makes clear the key role of the Commission and, in a supporting role, the ECB in managing financial assistance for Ireland and Portugal. 48 In the Greek and Cypriot bailouts the Commission is given the task, again in liaison with the ECB, of negotiating, signing and compliance monitoring MoUs. 49 This is critical because the EU/international nature of the bailout mechanism does not suffice to settle the issue of EU responsibility: instead the involvement of EU institutions in those mechanisms can be decisive in the application of EU law.
This institutional link is especially important for two reasons. First, whatever the pedigree of bailout sources, preliminary references can be made under Article 267(1) TFEU concerning 'acts of the EU institutions'. Secondly, when it comes to application of the EUCFR the EU institutions' link is essential. Those who focus on excluding Charter application because it requires member states to be 'implementing Union law' fail to stress that Article 51 EUCFR makes clear that the Charter applies to all institutions, offices, bodies and agencies of the Union without limiting its application to when these EU institutions are 'implementing Union law'. 50 Quite apart from fitting with the natural reading of Article 51 EU-CFR, such a reading makes sense for at least two other reasons. To limit EU institutions' responsibility under the Charter to when they are 'implementing Union law' would be dramatically to limit the Charter's application to what have always been presented as its primary addressees. 51 Moreover, a broad reading of the Char- 48 Initial discussions from the member state take place with these two EU institutions; the Commission defines the conditionality in consultation with the ECB leading to a Memorandum of Understanding of those conditions concluded with the member state receiving the financial assistance. Compliance with the conditions laid down, and hence the release of further instalments, are to be verified by the Commission to whom the member state shall provide all the necessary information and full co-operation. The regulation requires the Commission, again in consultation with the ECB, to re-examine the general economic policy conditions at least every six months. Changes to those conditions and the corresponding revised adjustment programme will be made by a new Council Implementing Decision acting by qualified majority on a proposal from the Commission. 49 For Greece see Art. 2(1)(a) EFSF; for Cyprus see Arts. 5(6)(g), 13(4) and 13(7) ESM. Note that while in the EFSF the EU institutions act on behalf of the euro-area states, in the ESM the Board of Governors mandates MoU negotiation, signature and monitoring by the Commission but itself approves the MoU.
50 See also S. Peers, 'Towards a New Form of EU Law? The Use of EU Institutions outside the EU Legal Framework', 9 EuConst (2013) p. 37. 51 It would also lead to the surely nonsensical outcome that such an interpretation would exclude Charter review of legislative acts: thanks to Thomas Beukers for this observation.
available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019614001308
ter's applicability with regard to actions of Union institutions rather than member state action makes sense as in the former case, unlike the latter, concerns of protecting national autonomy from EU overreach do not arise.
Let me summarise my arguments. All of the bailout measures, other than those for Greece and Cyprus, have an exclusive 52 or predominant 53 basis in EU law. A series of links -complex but clear -between EU sources and international sources in the cases of Greece and Cyprus make a number of arguments available that a parallel EU law source containing loan conditions also applied to the member state in question. 54 Moreover, in relation to Greece and Cyprus, the Pringle judgment stresses that intergovernmental action by EU member states, especially in bailout agreements directly contiguous to core EU objectives, should comply with EU law commitments. This argument works especially well with the social acquis but not with the EU Charter because of inbuilt limits on its sphere of application to member states. Finally all bailouts, including those of Greece and Cyprus, entail the involvement of EU institutions and this is highly relevant for application of the EU Charter.
Do the bailout measures create legal obligations?
The legal quality of loan conditionality is questioned in various ways. 55 It is suggested that the law element is not established: the loan conditions are non-law or not legally binding. One argument focuses on member states requesting loans and agreeing loan conditions to question whether such conditions can create legal effects. A second argues that because loan conditions are typically found in MoUs they are not legally binding. A third is that loan conditionality leaves too much discretion to member states to provide challengeable legal instructions.
Requesting and agreeing: an obstacle to their legal effect?
What of arguments that the bailout states request funding and agree to the loan conditions? Does this deprive the loan conditions of legal effect? In essence this is 52 The three non-eurozone bailouts. 53 Ireland and Portugal. 54 This has the effect that although the international bailout source is not directly challengeable under EU law, it provides for an indirect challenge via an EU law source which repeats the loan conditions. 55 The basis for this assertion of non-legality is rarely fully developed by institutional actors or academic commentary (see e.g. Commission, supra n. 10) so this analysis reconstructs in the best possible light all the possible reasons for this assertion.
an argument about whether the potentially contractual characterisation of the loan conditions removes them from review under the EU (Social) Constitution. 56 It is indeed the case that acts have been found unreviewable under Article 263 TFEU where the Court found the challenged act to be in the nature of a contract rather than an EU use of its public authority in a legislative or administrative act. At the same time, it is equally evident that member states requesting EU funds and proposing initiatives linked to those funds which are approved by the Commission is a typical EU law activity in the context of the structural funds 57 ; only in truly exceptional aspects have Commission acts in respect of those funds been found non-reviewable. 58 So it is clearly not the case that a member state's request of funds or agreement of objectives related to release or indeed suspension of payments of those funds per se places the EU acts outside the category of legal acts subject to EU validity review. What then remains is to locate the loan conditions in sovereign debt assistance in this contractual/legislative framework of analysis.
The situations where the Court determined a contractual rather than legislative/ administrative categorisation concern the Commission clearly entering into contractual arrangements, generally following tendering processes, to for instance deliver an agreed number of fruit juices and jams to ex-Soviet states. 59 It is a public authority making private law contracts. When the Commission took a decision creating a contractual dispute, the contractor tried to bring an annulment action rather than an action under the contract. In most cases, the contractual rather than public prerogative nature of the Commission's activity is beyond dispute. 56 For more general consideration of governance by contracts in post-crisis EU EMU, though not focusing on its EU legal consequences, see K.A. Armstrong, 'Differentiated Economic Governance and the Reshaping of Dominium Law', in M. Adams The sovereign loan assistance agreements between the EU and its member states resemble much more closely the Structural Funds in their legal organisation and their public regulatory goals. Agreement on loan conditionality is an EU-authored 62 condition precedent to the first loan disbursement and further disbursements are made conditional on review of compliance with the conditions set out in the Council Decisions and MoUs. Loan conditions are closely based on the provisions of a Council Decision. These are not contracts to deliver goods or coordinate a project for the European Commission but public law agreements to achieve legislative and administrative reforms as a condition for receiving public loans.
Are MoUs, or loan conditions, legally binding?
The Greek and Cypriot bailouts pose this question most acutely because of the international law basis of their foundational instruments. While the other bailouts contain linked EU sources, the Greek and Cyprus bailouts have a much shorter and simpler chain of three sources. Greece II, for example, comprises the EFSF Framework Agreement, the EFSF-Greece Financial Assistance Facility Agreement and the evolving MoU. 63 Hence, the loan conditionality, setting out the social changes accompanying loan instalments, is found only in the MoUs which are not directly connected to any source other than the international loan agreement. This makes the legal status of the MoUs crucial for these two bailout states, especially Greece.
At the same time, the legal status of MoUs as international agreements is wellestablished as non-binding. Aust, in his extensive analysis of MoUs, stresses the main reason states use them is when they choose not to create binding legal commitments. Because states are entirely free to choose to enter, or not to enter, into binding agreements with other states an absence of intention to create binding obligations results in an absence of enforceable commitments between the parties. MoU is the international shorthand for such agreements which are also described as 'political agreements', 'gentleman's agreements', non-legally binding agreements, non-binding agreements, de facto agreements, non-legal agreements. 64 Here then is the central source of doubts about the binding quality of MoUs and, by extrapolation, of the social conditions imposed to obtain loans.
Again, disaggregating the bailouts and looking at their legal structure more carefully makes this claim much more narrowly circumscribed in the EU bailout context. Although each bailout has MoUs, that does not mean the legal status of MoUs is the same in EU bailouts and international euro-area bailouts. That is a legal issue to be assessed, not assumed.
In making that assessment, the well-established stance developed by the Court of Justice in considering whether a given measure can be reviewed under EU law should be underlined: 'An action for annulment must therefore be available in the case of all measures adopted by the institutions, whatever their nature or form, which are intended to have legal effects.' Of course, pointing to a foundational EU law source (Article 143 TFEU, the EFSM) does not suffice to banish questions about the 'law' status of loan conditions in EU bailouts, especially when they are primarily contained in documents called MoUs. But nor does pointing to the non-law status of MoUs in international law settle the question of their status as an EU law source. Instead, the legal status of social loan conditions in EU bailouts can usefully be evaluated by dividing them into three groups: those wholly contained in EU Decisions, those partly contained in an EU Decision and partly in an MoU and those wholly contained in MoUs.
Can a social loan condition wholly contained in an EU Decision and repeated in an MoU be challenged under EU law? The original Portuguese Council Implementing Decision, for instance, required measures to be taken 'to address weaknesses in the current wage bargaining schemes, including legislation to redefine the criteria and modalities of the extension of collective agreements and to facilitate firm-level agreements' while the amending CID of 2 March 2012 amends this to say that until such measures are taken 'the application of extensions shall be suspended '. 68 This is straightforwardly a standard EU law measure open to challenge on all relevant EU social constitution grounds via the standard EU avenues, discussed in the next section.
What if the social loan instruction falls into our second group so that it is partly contained in an EU law source and partly in an MoU? This is perhaps the most typical case in the EFSM/EFSF bailouts. 69 Assuming for the moment that the MoU is not considered to be law, what relationship will the MoU have with the EU Council Implementing Decision? Going on established case-law there are strong signals that it could be read into the EU source. Atypical acts such as Declarations of the Council (and Commission) adopted when a particular legislative act is adopted, especially when referenced in that EU legislative act, can be used to interpret it. 70 An alternative is that both the EU law source and the MoU can be defined as legally binding acts. This is especially important when the challenged social loan condition is contained wholly in the MoU, our final possibility. 71 The Romanian preliminary references on the Charter's application to bailout measures provide an illustration. These challenged a 25% pay cut for public servants introduced 71 This is more likely for the three non-eurozone bailouts as the amending Decisions say little to nothing about loan conditions leaving this to the MoUs; in the EFSM bailouts (Ireland, Portugal) the Council Implementing Decisions typically set out in quite some detail the loan conditions, making them more likely to fall into one of the first two categories. 72 It does not work to argue that these cases all concerned acts adopted by EU institutions whereas MoUs also involve an international organisation, the IMF, thereby raising complex sideissues of the continuing validity of such MoUs in international law. This is not the case because in fact separate Memoranda are agreed by the member state with the IMF, on the one hand, and the EU institutions, on the other. 73 The language used in a source may help identify it as a legal source: the MoUs refer to their 'entry into force' and 'compliance' with their conditions. 74 Moreover the Court has a clear position that the 'choice of form cannot alter the nature of a measure'.
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Even if the Court finds EU-based MoUs not to be legally binding, expressly non-binding EU measures, such as Recommendations, have been found by the Court to have legal effects 'where they are designed to supplement binding Community provisions'. 76 There is a compelling argument, based on the wording of the Council Decisions and Implementing Decisions and the MoUs, that the latter supplement and specify the former which are certainly legally binding.
In sum, bailouts other than those to Greece and Cyprus do not raise the issue of the legal status of MoUs in the way it arises in international law. There is a strong argument that the loan conditions, for the reasons given above, are straightforwardly binding in all these other bailouts.
International euro-area bailouts and MoUs
But what of Greece and Cyprus? Although it is useful and important to show that loan conditions are legally binding in five out of the seven EU member states which have so far had bailouts, Greece and Cyprus are important exceptions on a number of counts. The two Greek bailouts have undoubtedly produced the most extensive social rights' challenges of any of the bailouts: not to be able to challenge these under the EU social constitution would accordingly create a highly significant zone of its non-application. And any future Eurozone bailouts which occur will use the same legal mechanism as the Cyprus bailout -the ESM -so that the legal status of the loan conditionality contained in MoUs is of great significance going forward.
In part, these worries are answered by the changed legal situation created by the Two-Pack analysed in the previous section. Rather than relying on the MoU . 74 The language used is stressed as a relevant factor by A-G Tesauro who delivered Opinions in almost all of these cases: see e.g. his Opinion in C-57/95 [16] . See C-333/90 at [14] in which the Commission unsuccessfully argued a Code of Conduct was not a legal act because the expressions 'implementing guide', 'negotiated consensus' and 'gentleman's agreement' used to described the Code confirm that it is not intended to have new binding legal effects. 75 as the basis for a legal challenge future challenges can be made on the basis of the EU-law based Macro-Economic Adjustment Programme. 77 Yet this does not help for all those changes made prior to creation of a Macro-economic Adjustment Programme, a very significant and indeed ongoing period for Greece. Again, the argument outlined above based on the excessive deficit decision can be used with special force in relation to Greece. 78 Moreover, it is worth arguing that the MoU, even if it does not create direct legal obligations, creates legitimate expectations between the parties so that Greece could contest non-payment of a loan tranche on the basis of allegations it contests that loan conditions have not been fulfilled. 79 
Content of loan conditions: discretion to the member states?
The argument here goes that the looser the link between the bailout source and the national act, the greater the discretionary space left to the state and the weaker the claim that the challenged national action was implementing the bailout source. Again closer examination of different bailout source possibilities against existing EU law radically weakens the strength of this argument.
One possibility is generality. For instance, Cyprus is asked to achieve 'control of the growth of health expenditure in order to strengthen the sustainability of the funding structure and the efficiency of health-care provision'. 80 Were loan conditionality typically to be framed at this level of generality, it would be difficult to sustain that the challenged national action was implementing Union law. Nonetheless, even measures framed in so general a fashion could be challenged as cumulatively amounting to a breach of the bundle of constitutional values, objectives and general clauses which form a central component of the EU social constitution. Take centrally the post-Lisbon commitment in Article 9 TFEU that: 'In defining and implementing its policies and activities, the Union shall take into account requirements linked to the promotion of a high level of employment, the guarantee of adequate social protection, the fight against social exclusion, and a high level of education, training and protection of human health. ' The critical feature of these 'mainstreaming' clauses modelled on the first of them to be introduced, the gender equality mainstreaming clause in the Amsterdam Treaty, is that they apply to all the EU institutions in all their policies and activities. Moreover, they are certainly constructed as binding legal norms.
A different possibility is a specific EU measure which leaves discretion to the member state. It is clearly established that this does not have the effect of excluding that EU measure from EU legality review. Moreover, the Court has found that a Union act could not in itself respect fundamental rights if it required, or expressly or implicitly authorised, the member states to adopt legislation not respecting those rights. 82 Furthermore, in considering whether national action, such as provisions in a Portuguese budget law cutting public sector pay or dismissal protection, is an implementation of EU law, it is important to bear in mind the very broad set of national measures the Court has found in other contexts to constitute such an implementation for the purposes of EUCFR application. A significant recent example is Fransson. 83 There are two key components to this decision. The Court makes clear that the Charter applies whenever 'national legislation falls within the scope of EU law' rather than the potentially narrower formulation of 'implementing EU law'. Secondly, what falls within the scope of EU law is generously defined; there is no need for the national measure to be adopted to transpose an EU measure. In the dispute, it sufficed that the Swedish tax offences regime being challenged by Mr Fransson connected in part to breaches of his obligations to declare VAT which was sufficiently linked to a provision in a VAT Directive that 'Member States may impose other obligations which they deem necessary for the correct allocation of the tax and for the prevention of evasion. ' In any event, loan conditionality in the bailouts is not typically so broadly framed when the full set of relevant sources is considered. Many are astonishingly precise and follow minutely national developments over time.
Again, let me summarise. This second part of my analysis has endeavoured to clearly demonstrate how doubts about the legal nature of bailout measures are almost entirely dispelled by closer more careful analysis. I have shown doubts based on the agreed nature of the loan conditions to be without foundation, reduced to a potentially resolvable Greek-only problem doubts about the binding nature of loan conditions, especially MoUs, and rejected doubts based on the extent and relevance of member state discretion regarding loan conditionality. In short, neither of the dominant doubts about the applicability of the EU social constitution to social bailout measures stands up to sustained and careful scrutiny. Yet this is not the end of the story as genuine obstacles, of a real-politik as well as legal-procedural nature, become apparent when we look at how the avenues to challenge the legality of EU measures play out in relation to bailout measures.
Avenues for challenge 84 We have placed these after the doubts in order to clarify and better emphasise that dominant doubts about the applicability of the EU (Social) Constitution to bailout measures are misplaced. The real difficulties lie instead in the avenues for challenge offered by EU law as interpreted by the EU Courts.
We will show that, as EU law stands, the annulment avenue is unavailable. Hence the only avenue for challenging bailout measures compatibility with the EU social constitution is the preliminary reference avenue. Yet, to date, the preliminary reference avenue has not worked well for reasons we explore. Unions, affected workers and civil society associations need to go to their national courts with well-crafted arguments showing clearly the applicability of the respective components of the EU social constitution and the incompatibility of measures adopted with what the EU social constitution requires.
Such litigation before the EU Courts has important functions not fulfilled by findings by non-EU human rights' courts and bodies: EU accountability to those whose lives are dramatically affected by these measures, judicial assessment of the EU legality of the social bailout measures, and the integrity and evolution of the EU Constitution post-crisis, especially its social components.
Annulment action: article 263 TFEU
This is the primary avenue for challenging EU measures as breaching the EU social constitution. Yet it is nigh on impossible to conceive of circumstances in which the only likely challengers of bailout measures, civil society associations, trade unions and affected individuals in bailout states, would meet the procedural requirements for mounting such a challenge. The EU annulment action makes it easy for states and EU institutions to mount such challenges -as privileged applicants they need only meet a two-month time-limit for instituting proceedings.
However, it is not easy to imagine either a member state or an EU institution taking an annulment action against bailout measures; this is what makes the European Parliament's position on the measures, noted above, 85 especially important as it is perhaps the only EU institution which could conceivably consider such a challenge.
Everyone else (the non-privileged applicants) needs to be able to establish direct and individual concern: 'Any natural or legal person may […] institute proceedings against an act addressed to that person or which is of direct and individual concern to them' (Article 263(4) TFEU). The Greek unions' annulment action against the excessive deficit decision linked to the Greek bailout 86 demonstrates perfectly how the direct concern limb of these requirements operates to prevent annulment actions concerning bailout measures. ADEDY, the Greek civil servants' confederation, challenged EU excessive deficit decisions addressed to Greece from 10 May onwards as invalid for their negative effects on the income and working conditions of Greek civil servants. 87 Both the union and its leaders, in their quality as individual civil servants, took the action. They challenged certain specific provisions in the excessive deficit Decisions as well as the Decisions as a whole. The orders focus entirely on the conditions under which natural and legal persons are entitled to bring annulment actions. 88 That is to say, there is no discussion of the dominant doubts: the legal or EU nature of the acts attacked.
Although the case-law applied is as well-established as it is controversial, the factors applied by the Court to negate the union's 'direct concern' bear emphasis, especially as they bring up some seemingly similar issues to the doubts discussed above. Two cumulative criteria must be met for individuals to establish direct concern: the measure must directly affect the legal (rather than factual) situation of the person concerned and it must also leave no discretion in its application to the person to whom it is addressed (here Greece) so that its implementation is purely automatic and results from the Union rules without the application of other intermediate rules.
The Court first considered whether the applicants, the union and individual civil servants, were directly concerned by a provision stating that 'Greece shall adopt […] before the end of June 2010 […] a reduction of the Easter, summer and Christmas bonuses paid to civil servants with the aim of saving EUR 1500 million for a full year.' This failed both limbs of the direct concern requirement as although establishing a clear objective for Greece to attain, it left the details of 85 See supra n. 8-9 and accompanying text. 86 its implementation, such as the categories of civil servants to whom it would apply, to be determined nationally. Hence, it neither produced direct legal effects on the union or individual civil servants nor left discretion to Greece. Similar arguments were used to deny that the applicants were directly concerned by requirements to dramatically modify the Greek pension system and to replace only 20% of retiring employees in the public sector. 89 The latter measure, in so far as it would make the working conditions of civil servants worse, affected only their factual and not their legal position. 90 A broader evaluation of the measures as a whole failed on the same grounds.
It is also worth noting that the Court refused to adjust its direct concern jurisprudence to proceed to examine the substance on the basis of arguments by the Greek union that the measures challenged raised issues so grave that they risked undermining the confidence of EU citizens in EU institutions. For the Court of Justice, these measures called for business as usual as far as the Court's admissibility criteria for direct actions by individuals were concerned.
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When challenged about the absence of effective legal protection, the Court noted that the Greek union or individually affected civil servants could challenge the measures by raising a validity challenge to the EU law measures in the course of a challenge to their national implementation before a Greek court which could then make a validity reference to the Court of Justice.
92 This means that the preliminary reference avenue, considered below, is in practice the only avenue of challenge for bailouts for non-privileged applicants. Even if it were possible to find a loan condition surmounting the 'direct concern' hurdle, the requirement that unions or workers also show individual concern would prove fatal. [77] [78] . 90 On this issue, and more generally on direct concern, see C-386/96 P Dreyfus v. Commission [1998] ECR I-2309 concerning emergency loan assistance given by the EC to the former Soviet Union to finance contracts to supply food and medical supply imports. The applicant had signed a wheat supply contract with the Russian authority, not the Commission, and the Court of First Instance had on that basis denied direct concern. This was overturned by the Court of Justice which found direct concern. The case is of interest for its findings on discretion in the context of an EU loan agreement with an MoU. On direct concern see [45] . On the loan agreement/MoU see [48] .
91 ADEDY [96] . Contrast with its decision in Dreyfus, supra n. 90 where the Court used broader contextual information to read the legal sources [50] 'That detail is corroborated by the socio-economic context in which the supply contract was concluded: as stated in the third and fourth recitals in the preamble to Council Decision 91/658, the economic and financial situation of the recipient republic was critical, and the food and medical situation was deteriorating. In those circumstances it was legitimate to take the view that the supply contract was entered into only subject to the obligations assumed by the Community, in its capacity as lender, in regard to the [ Despite the Court's reliance on preliminary references to supply effective judicial protection in ADEDY, there are three major problems with relying on preliminary references as the 'royal road' for challenging compliance with the EU social constitution by bailout measures.
The first is that the doubts, about EU law provenance and 'legal' obligations, combined with a series of marked accessibility problems with these sources, 94 have a demonstrable chilling effect on the making of preliminary references on validity. 95 Hence, the national constitutional challenges to bailout measures, most famously those before the Portuguese Constitutional Court, 96 could on a different reading and reconstruction of the EU sources be seen as requiring validity challenges to the EU sources rather than constitutional review of the national measures taken to obtain EU loans.
The second is that those same doubts and accessibility problems lead to references made often being poorly framed. This is evident from the Court of Justice's preliminary rulings in fundamental rights' challenges to bailout measures from Romanian and Portuguese courts. 97 All three Romanian cases concerned a challenge to two Romanian laws from 2010 cutting public sector pay. Public sector employees and their representatives claimed these pay cuts breached fundamental rights protected under the EU Charter of Fundamental Rights, centrally the right to property in Article 17 and the rights to equality and non-discrimination in Articles 20 and 21 EUCFR. In Sindicato dos Bancários do Norte the Portuguese Court asked whether a public sector pay cut of 10% introduced from 1 January 2011 was compatible with the EU principle of non-discrimination, with the right to collective bargaining in Article 28 EUCFR and with the guarantee in Article 31(1) EUCFR to protect a worker's dignity. None of the referring courts referred to EU bail-out sources let alone linked them closely to the national measures taken.
The third is that the Court has to date taken an ungenerous approach to admissibility in considering preliminary references on bailouts' compatibility with the EU social constitution. The Court of Justice found itself without competence to rule on all these preliminary references. It relied on Article 51(1) EUCFR providing that the Charter applies only when member states are 'implementing EU law' and Article 6(1) TEU under which the Charter neither creates new EU competences nor modifies existing ones. As the referring courts provided no elements from which it could be considered that the contested national provision implemented EU law, the Court had no competence to decide the reference. These references were halted long before reaching questions of substance such as the doubts considered earlier. The Court of Justice failed to grant them the treatment it has applied in comparable references where it offered a creative reformulation of the questions referred in order to make them admissible. 98 Nonetheless these problems, unlike those relating to direct challenges, are highly amenable to carefully prepared strategic litigation. References fully setting out the EU legal sources and how they are implemented by national law and which squarely raise matters covered by the EU social constitution, will reduce the margin of manoeuvre for the Court of Justice to avoid engaging in questions of substance. The degree of discretion the EU measure allows will help determine whether it is better to make a preliminary reference based on its validity or on its interpretation.
The potential strategic value of preliminary references on the interpretation of EU law (rather than its validity) should be underlined. This is of special interest where a clear EU social obligation conflicts with an EU/international bailout demand. A preliminary reference on interpretation can ask the Court how to resolve the presence of contradictory EU/bailout norms, one requiring social protection, the other demanding the opposite. This is exemplified by the legal treatment of young workers in Greece although other important examples could also be developed. Article 3 of the EU Young Persons at Work Directive, 99 largely reproduced as a fundamental right in Article 32(2) EU Charter of Fundamental Rights, provides that:
Member States shall ensure in general that employers guarantee that young people have working conditions which suit their age. the implications of the EU institutions being central promoters of the 'bailouts are not EU law' view.
A highly unusual occurrence, it calls for a clear, prompt and sufficiently publicised EU institutional clarification that challenges to the social components of bailout measures are possible under EU law. The alternative is to perpetuate the erroneous view that bailout measures are somehow 'outside' or 'beyond' EU law. The costs of such a stance are not insignificant. My particular concern is to ensure proper EU accountability for binding measures adopted by the EU with significant and negative social impacts. But there are evidently more diffuse costs in propagating inaccurate views on the applicability of EU law. Where measures similar to the bailout measures in any of the respects identified in this analysis are adopted, it will be possible to argue, and difficult for the EU institutions to deny, that they are not 'EU' measures or not 'legally binding'. That is to say, there are costs to the vision of EU law painstakingly constructed over the last fifty years by the Court of Justice 103 and largely accepted by the member states, including their courts, whereby the EU law nature of a measure, and its reviewability as such, is not an optional characterisation.
